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Google Settles a Lawsuit, and an Industry
By Peter J. Karol 

Afederal district court in New York recently gave 
preliminary approval to Google Inc.’s proposed 

settlement of two copyright class action lawsuits aimed 
at its Google Book Search service.

Although the settlement leaves open fundamental  
questions about fair use law in the digital age, it for the 
first time gives shape to what had been a hazy vision of 
the digital libraries of our collective future. But perhaps 
most intriguingly it seemingly validates Google’s high-
stakes, and in many ways unique, commitment to 
achieving technological innovation through federal 
court litigation. 

Google Book Search is a search engine which, loosely 
speaking, allows users to search not the internet for 
websites, but rather the text of books in Google’s  
database.

Trying to recall that Thackeray line about roast beef? 
A quick search finds the quote on page 212 of Vanity 
Fair: “I should like to know what well-constituted mind, 
merely because it is transitory, dislikes roast-beef.”

As one might expect from a company called Google, 
the novelty of Google Book Search is inseparable from 
the scale of the project.

To fill its database, Google has been scanning away  
diligently since 2004. Carting in tomes day-in, day-out from 
the shelves of participating libraries, it uses specialized, 
mirror-enhanced, highly confidential equipment and 
methods to process as many of the world’s books as 
possible. Its goal, quite literally, is to scan in all of them.

To date, Google estimates it has uploaded about seven 
million books, the majority of which are out of print.

The problem for Google is that millions of the scanned 
books are also under copyright, and many of the rights-
holders were not willing to accept Google’s original 
offer for handling such works (involving a preview 
mechanism, among other things). Google’s initial 
answer to such nay-saying authors and publishers was 
to display only so-called “snippets” of their works: about 
2-4 lines of decontextualized and often impenetrable (to 
this writer, useless) text surrounding the search terms.

Alleging, among other things, that Google’s act of 
scanning as well as its display of snippets infringed 
copyrighted works, two groups of authors and publishers 
brought separate suits in 2005. The plaintiff classes  
subsumed a wide range of people, ranging from U.S. 
publishers and novelists, to translators and preface writers. 
If you have published a book or foreword in the U.S. 
since January 1, 1923, you might well be in the class and 
not even know it.

The suits came as no surprise to Google, which designed 
its search and display scheme to give it the best fair use 
defense possible.

The case likely would have come down to whether 
Google’s use of copyright protected work was suffi-
ciently transformative, socially beneficial and minimal to 
allow it to continue what was most likely a prima facie, 
for-profit infringement. As the Copyright Act allows 
for statutory damages for each work infringed, Google’s 
exposure was theoretically astronomical.

While Google and others have prevailed in similar 
fights before, this was truly a case of first impression 
for the federal courts given its scale and implications 
for the electronic dissemination of the world’s intel-
lectual property. Indeed, many copyright attorneys and 
 academics, while acknowledging the impressiveness of 
the deal, expressed disappointment that an opportunity 
to expound and perhaps finally modernize an aging and 
analog body of law will pass by unseized.

The deal itself is more of a framework for a future industry 
than a traditional settlement, an arrangement rather 
than an agreement. In essence, Google will pay to scan 
and display books in copyright, which will be viewable 
(and in some cases downloadable) according to the  
credentials and subscription of the user.

For example, students will benefit from the broad-access 
institutional subscriptions of their universities. The 
greater public can travel to the public library for  
many of the same benefits at isolated kiosks, ironically  
reinvigorating the nostalgic brick-and-mortar institutions 
that Google Book Search threatened to replace.

http://www.bromsun.com/attorneys/p-karol.html
http://books.google.com/booksrightsholders/agreement-contents.html
http://books.google.com/booksrightsholders/agreement-contents.html
http://www.google.com/books
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Applying to “Books” and “Inserts,” as those terms are 
uniquely defined in the agreement, the deal excludes 
periodicals, public domain works, and much else. While 
a $125 million dollar figure has been bandied about in 
the press, that number is not very telling. Google’s  
exposure will ultimately depend on the number of 
claimants, and the figure has little to do with revenue 
going forward (which, loosely, will be split 63/37 
between rights-holders and Google).

Among other innovations, the creation of a Book Rights 
Registry has received much attention. This will be a 
centralized resource for identifying and compensating 
rights-holders (long a problem in the copyright world), 
and allowing for opt-out procedures.

The deal is also being praised for its f lexibility, which 
is another way of saying that many key issues (such as 
pricing) were essentially left for another day. Google,  
not surprisingly, never admits to any wrongdoing.

In the end, if the settlement is permanently approved, 
perhaps of most interest to future legal scholars will not 
be the fair use issues or the payments, but rather the 
way in which Google very consciously subjected itself to 
litigation to force private legislation.

That is, with Congress showing no inclination to  
balance by statute the myriad competing interests of 
the public, copyright owners, participating libraries, and 
Google itself, the company simply plowed ahead and 
waited for a lawsuit. 

If the question was how to get (and shackle) millions 
of vocal and interested parties to the table in order to 
negotiate a three-hundred page blueprint for the future 
of electronic book dissemination, Google’s answer was 
to act like those shark-hunters on TV: cage yourself in 
something secure, throw a lot of bloody chum in the 
water, and wait.

It remains to be seen, however, whether the cage will 
withstand other high-profile Googlitigations such as 
the billion-dollar YouTube/Viacom dispute still pending 
in New York. One wonders whether Viacom and the 
robust television media will be as willing to negotiate on 
Google’s terms as were their struggling relatives in the 
book industry. 


